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IN THE COURT OF THE SESSIONS JUDGE, UDALGURI, ASSAM 

 

Present    :  Sri A.K.Borah, 

        Sessions Judge,  

    Udalguri, Assam.  

 

Reference    : Sessions Case No.119(U) 14  

Complainant             :  State 

          Vs 

Accused     :  Sri Adesh Bhumij 

  

  Charge : U/S 302 IPC 

 

Dates of hearing  : 18.11.14, 9.12.14, 10.4.15, 8.5.15, 4.7.15, 

20.7.15,31.8.15, 3.10.15, 13.10.15. 

Date of Judgment   : 13.10.2015. 

For the State   : Mr. B.Das, Public Prosecutor. 

For the accused    : Mr. P. Baskey, Advocate. 

 

J U D G M E N T 

 

1.  In this case accused Sri Adesh Bhumij is put for trial for allegation of 

charge U/S 302 of IPC.  

 

2. The fact leading to institution of this case, according to FIR, in brief, is 

that on or  about 5 PM of 7.1.14, informant’s elder son Adesh Bhumij went to 

the house of her eldest son Durga Bhuj, entered into an altercation and cut 

both the legs of her son Durga Bhumij. Immediately he was taken to Tezpur 

Civil Hospital. Then he was removed to Gauhati Medical College Hospital, 

where he succumbed to his injury on the night of 7.1.14. As he was busy in 

the funeral ceremony of the deceased so it became late in filing the ejahar.   
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3. The ejahar was lodged by one Smti. Surjyoti Bhumij on 9.1.14 before 

the O/C, Mazbat P.S. On receipt of the ejahar, the O/C, Mazbat P.S. registered 

the case vide Udalguri P.S. case No.5/14 U/S 326/302 IPC. After completion of 

usual investigation the O/C, Mazbat P.S. sent up the case for trial against the 

accused person U/S 302 IPC.   

4. On being appeared accused before the court after commitment of the 

record and after hearing both parties charge framed U/S 302  IPC. Particulars 

of the charge are read over and explained to the accused, to which he pleaded 

not guilty and claims to stand trial.   

 

4.  To substantiate the case, prosecution examined as many as thirteen 

numbers of witnesses. After completion of prosecution evidence accused was 

examined U/S 313 Cr.P.C.  All the allegations made against the accused and 

evidence appears against the accused are put before him for his explanation, 

where he denied  the evidence and allegation. To buttress the defence accused 

himself give defence evidence U/S 315 Cr.P.C. 

 

5.  I have also heard argument put forward by the ld. Counsel for both 

parties.  

 

 

   POINT FOR DETERMINATION   

 

6. The point for decision in this case is whether on 7.1.14 at 5 PM  at 

Mazbat Bagan Natun Line under Mazbat P.S  committed murder by 

intentionally causing the death of Durga Bhumij?  

 

 

DECISIONS, DISCUSONS AND REASONS FOR DECISION 

 

7. To arrive at a judicial decision, let me appreciate the evidence on 

record. 

8.  PW.1, Smti. Sarjyoti Bhumij, the complainant of this case stated that in 

the incident her son Durga was died. She has not seen the incident. She heard 
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that both of her son took quarrel. Alongwith them Sama was also there. So she 

filed the ejahar. In the ejahat she stated that in the morning of 7.4.15 at about 

5 0’ clock her eldest son alongwith her other son Habej took quarrel, where her 

eldest son was assaulted. Immediately the injured was removed to Tezpur 

hospital. Subsequently, injured was removed to GMCH. But in the night  he 

(deceased) succumbed to injury. As she was busy in funeral of her son so it 

became delay in filing the ejahar. 

 In cross-examination she admitted that she does not know the content 

of ejahar. She could not recall from whom she came to know about the 

incident. She admitted that deceased came by consuming liquor, attempt to 

assault Soma. At first accused assaulted him by means of dao. But after some 

time while he attempt to assault by means of an axe the axe has hurt him on 

his leg. Then Durga was removed to hospital. According to her Adesh did not 

assault the deceased. 

   

9. PW.2, Rita Bhumij turned hostile. The unhostile evidence of PW.2 is 

that she has not seen the incident as she was on her duty. In the evening of 

about 6 0’ clock she was reported by her nephew a 10 years boy Narayan 

Bhumij informed her that an exchange of mar-pit took place in their home. 

Then her father was removed to hospital. 

   

 

10. PW.3, Lalati Koushal stated that that she heard while she returned from 

her work that Durga was died. Somebody has assaulted Durga. 

11. PW.4 Santosh Gowala stated that he has not seen the incident. But on 

arrival from his work he heard from the children that Durga has assaulted 

himself on his leg.  

12. PW.5, Smti. Ashrita Gour stated that the incident took place on or about 

8/9 months ago. She has not seen the incident. But she later on came to know 

that in the incident Durga was died.  

13. PW.6, Prakash Koushel and PW.7, Smti. Tejan Tapno stated nothing 

about the incindent. 
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14. PW.8, Soma Bhumij stated that the complaiant is his mother and the 

accused is his brother. The incident took place in the month of February. In the 

incident a quarrel took place in between Durga and Amrit for taking water of 

tubewel. He interfered the quarrel. Then deceased assaulted him with a dao 

upon his head and leg. Deceased also assaulted him on his back. Deceased at 

the relevant time was intoxicated with liquor. He was fell down. While he was 

struck with an axe by the deceased he become bend and keep a side. As such 

the axe had hurt on the leg of Durga (deceased). The garden hospital refused 

to admit him. Then they took accused to Tezpur. Adesh is his own brother. He 

made statement before the ld. Magistrate. Ext.2 is his statement. Ext.2(1) and 

2(2) is his signature. His statement was also recorde by police. Then he turned 

hostile.  

15. PW.9, Dr. Arpan Mazumdar stated that on 8.2.14, while he was working 

as Demonstrator in Department of Forensic Medicine, GMCH, he has performed 

post-mortem upon the dead body of Durga Bhumij, 30 years male, S/o- Late 

Gumiya Bhumij, Vill.- Mazbat T.E., under Mazbat P.S. The dead body was 

brought and identified by H.G. Hanif Ali Choudhury, Adish Bhumij, brother of 

the deceased in reference to Bhangagarh P.S. GDE No. 165 dated 8.2.14. On 

examination, he found the following:- 

EXTRANAL APPEARANCE:-   

A male dead body of average built and dark brown complexion  found 

wearing black T-shirt. Steel coloured chain present over right wrist joint. Eyes 

and mouth are closed. Surgical bandage present over both lower limbs. 

Surgical bandage present in situ. Left foot is found separated from root of the 

body.   Rigor-mortis is present and is fully developed.  

Injuries:-  

(1) Incised injury of size 6 cm x 8 cm x scalp deep is present over left 

temporal area, 8  cm away from midline and 4 cm above the mastoid. 

(2)  Incised injury of size 6 cm x 1 cm x scalp deep is present over right 

forearm, 6  cm below the elbow and 17 cm above the wrist joint. 

(3) Incised injury of size 3 cm x .5 cm x middle  deep is present over right 

base of thumb. 

(4) Lacerated of size 6 cm x 2 cm x scalp deep is present over right 

forearm, 14  cm below the elbow and 9 cm above the wrist joint. 
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(5) Incised injury of size 6 cm x 4 cm x muscle deep is present over back of 

left arm, 1above the elbow and 27 cm below the shoulder joint. 

(6) Incised injury of size 9 cm x 4 cm x muscle deep is present over right 

leg, 22  cm below the thigh and 7 cm above the ankle joint. 

(7) Stitched wound of length 16 cm is present over right feet, repaired with 

4 stitches. On removal of the stitches, an incised injury of size 16 cm x 6 cm x 

bone deep is present over right feet, extending upto the ankle joint and and 10 

cm below the injury No.6. the underlying bones are also cut. 

(8) Incised injury of size 7 cm x 2 cm x muscle deep is present over left 

leg, 4 the knee joint. 

(9) Chop wound present over the left leg, separating it from rest of the 

body, 22 cm below the knee joint and 5 cm above the ankle joint. 

  The doctor opined that death was due to haemorrhage  shock as a 

result of injuries sustained as described. All injuries were ante-mortem and 

caused by moderately heavy sharp cutting weapon and is homicidal in nature. 

Approximate time since death 12 to 24 hours. Ext.2 is his post-mortem report 

and Ext.2(1) is his signature.  

 

16. PW.10, Rabin Khaka @ Xakka stated that  the incident took place on or 

about 1 year 5 months ago. On the day of incident he has been to Magurbari. 

Thereafter he went to do his duty. He has not seen the incident. He heard that 

in the incident Durga Bhumij was died. 

17. PW.11, Sri Obang Mize stated that On 9.7.14,  while he was posted as 

Munsiff cum Judicial Magistrate, 1st Class, Udalguri in connection with Mazbat 

P.S. case No.5/14 (GR 89/14), he recorded  the statement of Soma Bhumiz, 

aged about 32 years on being produced and identified by UBC/309 Lakhi Mili. 

Accordingly, She made statement voluntarily before him in his chamber. At the 

time of recording her statement there was none in his chamber other than him 

and her. After recording her statement he has read over it to her which she 

accepted as correct and put her signature. Ext.2 is the statement of Soma 

Bhumiz and Ext.2(3) is his signature..  

 

18. PW.12, Sri Dipak Das the  SI of stated that on 5.7.14 he was posted as 

S.I. Police at Mazbat P.S. On that day he was entrusted to complete the 
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investigation in this case. The earlier I.O., Ratneswar Kakati has completed 

only half of investigation as she said Kakati was on medical leave. So, he took 

charge for investigation. He after recording the statement of Soma Bhumij 

send him to record his statement U/S 164 Cr.P.C. After completion of 

investigaton he filed the charge-sheet U/S 302 IpC. Ext.4 is the charge-sheet. 

Ext.4(1) is his signature.  

 During investigation he recorded the statement of Soma Bhumij. Said 

witness Soma Bhumij stated to him that as he was assaulted by Durga so 

Adesh became angry as such he fell Durga down on the floor and assaulted 

him by means of a “dao” (used for cutting plant) upon one of his leg and also 

assaulted another leg by means of the said dao. Ext.4 is the statement of 

Soma Bhumij. Ext.4(1) is his signature.  

 In cross-examination he admitted that he has recorded the statement 

of Soma Bhumij on 9.7.14. But the incident took place on 7.2.14. He sent said 

Soma Bhumij for recording statement of U/S 164 Cr.P.C. on 9.7.14. He has 

recorded the statement of Soma Bhumij through one literate police constable 

of police station. Said literate constable has recorded the statement as per 

statement given by Soma Bhumij.   

19. PW.13, the another I.O.,Ratneswar Kakati stated before the court that 

on 7.2.14 he was posted as SI of police at Mazbat P.S. The then O/C of Mazbat 

P.S. after giving GDE No.110 dated 7.2.14 at 5 PM entrusted him for 

investigation. During investigation he visited the place of occurrence, prepared 

sketch map Ext.5. Ext.5(1) is his signature. He also seized one plant cutting 

dao in the presence of witness. Ext.1 is the said seizure list. Ext.1(2) is his 

signature. He also collected Post-mortem report. On 9.2.14 accused himself 

surrendered before the police station and confessed before him.  

20. In the statement given by accused in the form of extrajudicial 

confession stated that in the incident his elder brother Soma Bhumij and other 

brother took quarrel. While he attempt to interfere Durga Bhumij with a dao 

assaulted Soma Bhumij upon his head, body and leg and caused him severe 

injury. On being seen the incident he called other of his family members and 

has snatching the dao from the hand of Durga Bhumij. He further stated that 

though accused made statement in form of extrajudicial confession he did not 

make any attempt to record his statement U/S 164 Cr.P.C.  
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 The other witness Rita Bhumij stated to him that on arrival at her home 

she came to know that Adesh Bhumij has cut his brother Durga Bhumij upon 

both of his leg. Ext.6 is the statement of Rita Bhumij. Ext.6(1) is his signature. 

Ext.7 is the ejahar filed by complainant.Ext.7(1) is the signature alongwith 

registration note of O/C, Dipak Das.   

 

 In cross-examination he admitted that he went to the place of 

occurrence on 8.2.14. Soma Bhumij is the elder brother of accused, said Soma 

Bhumij was treated at Tezpur  Civil Hospital. He has not recorded the 

statement of doctor who gave treatment to Soma Bhumij. In sketch map Ext.5 

he has not mentioned the date. Ext.5 is also silent where the dead body of the 

deceased was lying. Similarly, Ext.5 is also silent as to exact place where the 

dao was recovered. He has not sent the dao for serological examination to FSL, 

neither he obtained finger print of the accused.  Other than blood stain dao no 

blood stain was found in the place of occurrence. Rita Bhumij stated to him 

that she came to know about the incident while she arrived at the place of 

occurrence only after the incident. He has not recorded the statement of 

Narayan Bhumij. He has not recovered any weapon from the possession of 

accused. He even not seen the dao which was seized by him. The information 

was given by the accused but the ejahar was filed by Surajyoti Bhumij who is 

mother of deceased as well as accused. 

21. These much is the evidence of prosecution.  

22. The accused pleads total denial while his statement was recorded  U/S 

313 Cr.P.C. To buttress the defence  accused examined himself as DW.1.  

23. DW.1, Adesh Bhumij stated that the incident took place in the month of 

February at about 3.30 PM. He was on duty. He was reported by his elder 

brother Soma Bhumij over phone that Durga after heavily consuming liquor 

took quarrel with Amri for taking water. During that time Soma Bhumij was at 

their home. Soma Bhumij came out and pacify Durga tried to insist him  to go 

for works. As Durga was under the intoxication of liquor so the garden 

authority did not allow him (Durga) to do work. So Durga return home. After 

arrival Durga informed to Soma Bhumij over phone. Then Durga abuses Soma 

Bhumij. While Durga threatened to kill Soma Bhumij, Soma informed him over 

phone. So he advised Soma to go to their home. Then he also came home. On 
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arrival at his home he saw Durga standing with a plant cutting dao in his hand. 

He advised Soma Bhumij not to go in front of Durga but Soma without pay any 

heed to him he goes forward. Then Durga abuses Soma not to interfere and 

assaulted Durga by means of the said dao. Then Durga assaulted Suma upon 

his leg. Then Durga by leaving dao bring one axe and attempt to cut Soma. 

But the axe has struck on is own leg. Then they took Soma to garden hospital. 

From the garden hospital Soma was taken to police station. From police station 

Suma was again referred to Mazbat Govt. Hospital. From there they have been 

removed to Tezpur Civil Hospital. Doctor advised Durga to refer to GMCH. 

Accordingly he took Durga to GMCH. But Durga died before reaching GMCH. 

 In cross-examination he admitted that the quarrel took place in the 

house of his brother, where he was also present there. In the place of 

occurrence he alongwith Durga and Soma Bhumij were there. He was reported 

by Soma Bhumij that a quarrel took place in between Durga and Amrit.  

 

24. These much is the evidence of the defence.  

25. I have also heard argument put forwarded by ld. Counsel for both 

parties.  

26. Ld. counsel for accused submitted that there is no any eye witness 

neither any circumstance of evidence to show that accused assaulted the 

deceased by means of any instrument ultimately caused him death. In fact, 

PW.1 is not an eye witness. 

27. Here in the present case PW.2 and PW.8 Soma Bhumij turned hostile. 

PW.2, made statement before the police that he came to know after arrival at 

his home that accused Adesh Bhumij has assaulted both of the leg of Durga. 

So, in fact he is not an eye witness to the occurrence. The other witness Soma 

Bhumij, PW.8 who was also turned hostile, who made statement before the 

police that as he was assaulted so, upon angry Adesh fell Durga down and has 

assaulted him with a dao upon one of his leg and amputed and also assaulted 

other leg then he was taken to police station. As such, such statement made 

before the police is not supported by any of the witnesses. So his statement 

cannot be used in favour of prosecution and under such circumstances accused 

is entitled the benefit of doubt.  
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28. On the other hand, ld. P.P. submitted that accused persons are 

required to be convicted under the charged section as prosecution has ably 

proved the case beyond any reasonable doubt. 

29.  Keeping in view the rival submissions submitted by ld. respective 

counsels, I am going to dispose the case as follows.  

30.  According to FIR on or about 5 PM of 7.1.14 after a quarrel took place 

in between Durga Bhumij and Adesh her elder son sustained cut injury in both 

of his leg. She is not an eye witness to the occurrence. No doubt the incident 

took place on 7.1.14. But informant filed the ejahar on 9.1.14.  There is a clear 

explanation in the ejahar that as he was busy in funeral of deceased so it 

becomes delay in filing the ejahar. 

31. Here in the present case as stated above there is no any eye witness to 

the occurrence. The only witness Smti. Soma Bhumij, who stated before the 

police that as the Durga assaulted her, so upon angry Adesh fell Durga down 

and completely cut one of his leg and also cut half of another leg of Durga. 

But, that statement is not supported by any of the witness. it has already 

stated that Soma Bhumij, PW.8 turned hostile. That apart the other witness 

Rita Bhumij, PW2 also turned hostile. He come to know on arrival at his home 

that Adesh came to their home and had cut both of the leg of her brother 

Durga. That statement is also not supported by any other witness. Even if her 

said statement is believed, the said witness is nothing but hearsay as she 

heard from somebody which is not seen by her.  

 

32. In AIR 1965 SC 202 (2002)6 SCC 81, wherein it has been reported that- 

“The general principle of appreciating evidence of eye witnesses, in a case 

where a large number of offenders are involved, it is necessary for the court to 

seek corroboration, at least, from two or more witnesses as a measure of 

caution. It is usual to adopt the test that the conviction could be sustained only 

if it is supported  by two or three or more witnesses, who give a consisted 

account of the incident. The ratio laid down in Masalti (Supra) is a rule of 

caution only, the Apex Court observed that quality, not quantity of evidence to 

be the rule for conviction even where the number of eye witnesses is less than 

two. 
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33. Again in Swapan Bardhan vs. State of Assam, reported in 2014 (4) GLT 

670, it has been held that- 

“It is settled principle of criminal jurisprudence that, in a criminal trial, the 

prosecution is required to prove the allegations, brought against an accused, 

beyond all reasonable doubt, failure for which the benefit should go in favour 

of the accused.”   

34. The said Soma Bhumij while made statement before the Magistrate 

stated that at the relevant time there were quarrel took place for a tubewell 

among her brothers Durga Bhumij and Amrit Bhumij. She interfered in their 

quarrel and insisted them to go to their garden duty. After some time Durga 

threatened her to assault over phone and while she arrived at their home she 

was assaulted by Durga upon her head, leg and back. On being seen the 

incident Adesh came to save her and then Durga sustained injury on his leg. 

Due to assault caused by Durga she fell down. Then she was removed to 

Tezpur Hospital and Durga was removed to GMCH, where Durga died. So, the 

statement of PW.8 made before the court is not at all corroborated with her 

statement U/S 164 Cr.P.C.  

35.  Here in the present case if the statement made before the police by 

Soma Bhumij is believed then she may be considered as an eye witness. But, 

in court said Soma Bhumij as PW.8 stated nothing about the aforesaid 

statement alleged to be made before the I.O. while her statement made U/S 

161 Cr.P.C. Rather she turned hostile.  

36. In the instant case two witnesses PW.2 and 8 turned hostile was not 

suppressing because, both of them are closely related to the accused as well 

as deceased. It would have been better if the prosecution had examined the 

other material witnesses, who could have the real story. According to 

prosecution story, there are many people gathered at the place of occurrence 

including the accused. But the I.O. has failed to examine any other material 

witness, who could have stated about the incident. The I.O., however, was not 

asked as to why he did not examine. So, there is no reason to presume that 

witnesses though available was deliberately kept back. So, the evidence of the 

hostile witnesses in the instant case cannot be stated to be a reliable and 

convincing. Besides, their evidences are not corroborated  by any other 

witness. No doubt PW.2 stated to police that it is only after arrival at her home 
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she came to know that Adesh Bhumij had cut both the legs of her elder 

brother Durga and PW.8, Soma Bhumij stated before the police that “as she 

was assaulted, so Adesh became angry and fell Durga down at the courtyard 

and had cut one of the leg of Durga completely and also cut half other one leg 

with a plant cutting dao”.  But, the statement of PW.2 is not such that she saw 

accused in causing assault to victim. In fact her statement stated that she 

came to know about the incident only while she reached their home. 

37. In this context, I may rely a case law viz State of Rajasthan vs Bhawani 

(2003) 7 SCC 291, where the Hon’ble Supreme Court held that- 

“The fact that the witness was declared hostile by the court at the request of 

the prosecuting counsel and he was allowed to cross-examine the witnesses, 

no doubt furnishes no justification for rejecting en bloc the evidence of the 

witnesses. But the court  has at least to be aware that prima facie, a witness 

who makes different statements at different times, has no regard for truth. His 

evidence has to be read  and considered as a whole with a view to find out 

whether any weight should be attached to the same. The court should be slow 

to act on the testimony of such a witness and, normally, it should look for 

corroboration to his evidence. The High Court has   

accepted the testimony of the hostile witnesses as gospel truth for throwing 

overboard the prosecution case which had been fully established by the 

testimony of several eye witnesses, which was unimpeachable character. The 

approach of the High Court in dealing with the case, to say the least, is wholly 

fallacious.”     

38. In Kunju Muhammed alias Khumani vs State of Kerela, reported in 2004 

SCC (Cr) 1425, where the Hon’ble Supreme Court held that- 

“Though the witness in question had not been treated hostile by the 

prosecution, even then his evidence helps the defence. The benefit of such 

evidence should go to the accused and not the prosecution. Therefore, the 

High Court ought not to have placed any credence on the evidence of such 

unreliable witness.” 

39. It is true that the witnesses have been declared hostile, but the 

prosecution does not resort in the authentic rejection of her evidence. Even the 

evidence of a hostile witness if it finds corroboration from the fact of the case 

may be taken into account while judging the guilt of the accused.   
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40. The discretion conferred by Section 154 on the Court is unqualified and 

untrammeled, and is apart from any question of “hostility”. It is to be liberally 

exercised whenever the court from the witness’s demeanour, temper, attitude, 

bearing, or the tenor and tendency of his answers, or from perusal of his 

previous inconsistent statement, or otherwise, thinks that the grant of such 

permission is expedient to extract the truth and to do justice. The grant of 

such permission does not amount to an adjudication by the Court as to the 

veracity of the witnesses. Therefore, in the order granting such permission, it is 

preferable  to avoid the use of such expression, such as “declared hostile”, 

“declared unfavorable”, the significance of which is still not free from the 

historical cobwebs which, in their wake bring a misleading legacy of confusion, 

and conflict that had for long vexed the English Courts.” 

41. But in the present case no doubt the statement made by Rita Bhumij 

which was turned hostile by the said witness is confirmed by the I.O. But the 

prosecution failed to confirm the statement in which PW.8 Soma Bhumij turned 

hostile through the I.O. But their statements are supported not by any other 

witness. So, their statement cannot be used against the accused in the present 

case.  

42. Here in the present case during trial thirteen numbers of witnesses 

were examined on behalf of prosecution and the defence has examined only 

one witness. Among the thirteen numbers of witness no one has stated any 

evidence implicating accused that it is the accused who assaulted the deceased 

with a plant cutting dao with intent to kill him. The evidence of hostile witness 

of PW.2 and PW.8 cannot be believable as the reasons stated above. Besides, 

there is no other circumstantial evidence to infer that it is the accused who 

caused intentional injury to Durga Bhumij as a result he was died.  

43. To prove the charge U/S 302 IPC, prosecution must prove that-  

(i) That the death of some human being was caused; 

(ii) That such death was caused by the accused or was  the consequence  of 

the act of the accused; 

(iii) That the accused did so 

(a) with the intention of causing death, or 

(b) That the accused knew that his act was likely to cause death; or 
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(c ) The injury ( inflicted or caused) by the accused was sufficient in the 

ordinary cause of nature to cause death. 

44. Here in the present case, as discussed above prosecution has failed to 

prove the aforesaid ingredients in any means beyond any shadow of doubt.  

45. Under such circumstances, accused is entitled to get benefit of doubt as 

prosecution failed to prove the charge against the accused beyond all shadow 

of doubt and hence acquitted him and set him liberty forthwith.  

46. Liabilities of the bailor is hereby discharged.  

47. Let the GR case No.89/14 be sent to the ld. committal court alongwith a 

copy of judgment.  

 Given under my hand and seal of this court on this the 13th   day of 

October,15 at Udalguri Court. 

 

  (A.K.Borah)                                                                                                                                  

Sessions Judge, 

Udalguri, BTAD. 

Dictated and corrected by me 

and each page bears by signature. 

 

    (A.K.Borah)                                                                                                                                   

Sessions Judge, 

         Udalguri, BTAD. 

 

 

 

 

 


